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1. Purpose

The purpose of this paper is to explore the scope for the extension of labour rights to
workers in the informal sector. In particular, it seeks to address the meaning of labour
rights protection for self-employed and wage workers in informal work and the
justifications for extending these rights to these categories of workers. The paper cites
examples of the successful extension of labour rights to previously unprotected workers
in post-apartheid South Africa. Finally, it examines the roles that public and private
institutions could play in extending labour rights to informal workers.

Before proceeding to examine these issues, it is worth reflecting briefly on the extent of
the challenges posed by this question. While a lengthy discussion of the debates on the
definition of the “informal economy” or “informal sector” is beyond the scope of this
paper, it is important to note that definitions of informality involve two primary
elements: the absence of (or non-compliance) with legal regulation and the small size of
enterprises. Presently, more than 30% of working South Africans earn their livelihood
through work that can be described as informal. These workers form a diverse group
ranging from those performing work that has been outsourced from major employers or
public entities such as municipalities and those who perform survivalist work to keep the
wolf from the door.

2. LABOUR RIGHTS IN SOUTH AFRICA
2.1 Constitutional Labour rights

South Africa’s post-apartheid democratic Constitution enacted in 1996
entrenches certain core labour rights. Section 23 of the Constitution establishes
the fundamental rights in respect of labour relations. In particular, section 23(1)
and (2) provide that —

“(1) Everyone has the right to fair labour practices.
(2)  Every worker has the right-

(a) to form and join a trade union;

(b) to participate in the activities and programmes of a trade union;
and

(c) to strike.”

The Constitutional Court has held that the term ‘worker’ in section 23(2) of the
Constitution is broader than the statutory category of employee and covers
persons such as members of the SA National Defence Force.*

! South African National Defence Union v Minister of Defence and Another at para 25).



2.2

South African labour legislation provides a substantial package of labour rights

Statutory labour rights

for employees. The principle statutes provided these protections are—

Statute

Labour Protections

Labour Relations Act 66 of 1995

Freedom of association, organisational rights,
collective bargaining; right to strike; and protection
against unfair dismissal

Basic Conditions of Employment
Act 75 of 1997

Hours of work, annual leave, sick leave, maternity
leave, severance pay, hotice pay; sectoral
determinations

Employment Equity Act 55 of 1998

Anti-discrimination and affirmative action

Skills Development Act 97 of 1998

Skills development and training

Unemployment Insurance Act of

Unemployment and maternity benefits

2001

Compensation

Diseases Act 130 of 1993

for Occupational | Compensation for work-related injuries and diseases

Occupational Safety and Health|
Act 85 of 1993; Mine Health and
Safety Act 29 of 1996

Health and safety in the workplace

The coverage of South Africa’s post-apartheid labour law regime is determined
by a conventional definition of the employment relationship drawn from earlier
legislation. Workers who fall within this definition are entitled to receive the
full protection of labour law; those excluded have little or no legal protection or
entitlement to social insurance benefits. Self-employed workers receive no
statutory protection and, with extremely limited exceptions, the protections in
labour legislation are confined to workers covered by the statutory definition of
an employee.

The statutory definition includes two categories —

(a) any person, excluding an independent contractor, who works for
another person or for the State and who receives, or is entitled to
receive, any remuneration; and

(b) any other person who in any manner assists in carrying on or conducting

the business of an employer.

While the statutory definition of an employee is open to expansive
interpretation, the Courts have traditionally interpreted it conservatively.
(Brassey) The only statutes that apply more broadly to working activities are
the two health and safety statutes that apply to all work, irrespective of the
contractual arrangements under which it is performed.



2.3

2.4

International labour standards

This section seeks to examine the potential significance of international labour
standards in protecting workers in the informal economy. A survey of the text
of a number of the ILO’s core labour conventions shows that they have
application beyond the realm of formal employment. Convention 87 of 1948
(Convention concerning Freedom of Association and Protection of the Right to
Organise), for instance, guarantees the right of ‘workers and employers, without
distinction whatsoever’ to establish and join organisations of their own choosing
without previous (state) authorisation. The Freedom of Association Committee
of the Governing Body of the ILO has held that the criterion for determining
whether this right covers persons is not based on the existence of an
employment relationship and that self-employed workers in general should
enjoy the right to organise.(ILO, 1996). Similar language is found in the Right to
Organise and Collective Bargaining Convention (No 98) which applies to
“workers”. Another one of the core conventions, Convention 100 on Equal
Remuneration promotes “equal remuneration for men and women workers for
work of equal value”. Likewise, there is no provision in Convention 111 on
Discrimination (Employment and Occupation) that limits its application to
persons employed in terms of contracts of employment. South Africa has
ratified all of these Conventions.

The scope of the recent instrument such as the Maternity Protection
Convention, 183 of 2000 reflects current concerns about the boundaries of
labour law and requires ratifying countries to provide protection for all women
workers “including those in atypical forms of dependent work”. This would
require ratifying countries to ensure that the forms of maternity protection
specified in the Convention are extended to women engaged in dependent work
beyond the confines of an employment contract.

The broad scope of these, and many other, Conventions are consistent with the
ILO’s mandate to protect all workers. The ILO’s Declaration of Fundamental
Rights and other Conventions may therefore provide a basis for arguing that
international law obligations may require countries to extend aspects of their
labour law to workers other than employees, resulting in an extended
application to the informal economy. (Benjamin, 2005) The recent Employment
Relationship Recommendation, 198 of 2006 deals directly with the problem of
workers falling outside of the scope of labour law by proposing that countries
should adopt a policy to clarify and, if necessary, adapt the scope of labour
legislation to ensure the effective protection of workers “who perform work in
the context of an employment relationship”.

Avoidance strategies

A significant feature of the post-apartheid labour market has been the
conscious adoption by many employers of strategies to avoid labour protection.
In the immediate post-1996 period, the most prominent strategy was the
practice of disguising employment by “converting” employees into independent



traditional methods to implement and enforce rights — the enforcement activities of
inspectorates and the capacity of individuals to enforce their rights by instituting claims
in court and other tribunals, such as the CCMA. Inadequate resource allocation
generally means that labour inspectorates seldom have the resources to police much of
the formal economy, let alone the informal economy. The immense inequality of power
and access to resources in informal work means that the litigation route is feasible for
few, if any workers. Workers in informal businesses, although many in theory are
covered by labour legislation, are in practical terms unprotected during employment
and while unemployed. This is most particularly true for the increasing number of
workers who fall on the boundary (often referred to as the “grey area”) between
employment and self-employment.

The effective implementation of labour law also requires that the legal authorities are
able to locate a clearly identified employer who will comply with the statutory
obligations of the employer by observing minimum conditions of employment or
register with statutory social funds. This is becoming an increasingly difficult issue in
significant parts of the formal economy and in most of the formal economy. Workers
may be located in complex chains of production in which there is no identifiable
“employer” or work, particularly survivalist work, may be performed effectively for the
worker’s own account. Labour law has traditionally used the concept of an employment
relationship between an employer and an employee to define its scope of application
but an increasing proportion of workers- at least 30% in South Africa — do not work like
this. For this reason, the starting point of many of the new theoretical constructs that
have been developed to “re-invent” labour law has been the attempt to identify a
defining principle that is not confined to the conventional contract of employment.

What follows is a very brief overview of these new developments. They are explored to
ascertain the extent to which they contain proposals that could provide a basis for the
pragmatic extension of labour rights to informal workers —

(a) Labour law should articulate a ‘redesigned notion of security’ that guarantees
the continuity of employment status in order to protect workers during
transitions between jobs and that labour law should apply to all forms of work
performed for others, and not merely to subordinate work. This approach
argues that certain aspects of labour law should be extended to workers who
are neither employers nor employees: such an approach requires the adoption
of new definitions of the categories of workers that are protected. (Supiot,
2001; Servais 2004). In many countries, legal protection has been extended to
some formally unprotected atypical workers, by creating a third category of
labour to cover those who do not fall within the traditional categories of
subordinate or independent work. In continental Europe, this tends to be
referred to as “para-subordination”, in the UK the use of certain statutes is
extended by applying them to all “workers” — a term that is wider in its scope
than “employee”. In a similar vein, the British scholar Mark Freedland has
suggested the concept of a contract of “personal services” which covers all work
performed by individuals, whether as employees or as independent contractors
(Freedland, 2003);
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(b)

(d)

Developing ‘transitional labour markets’ to provide greater security to workers
during transition phases in their working life. (Schmid, 1995; Watson et al,
2003). This approach identifies the major life course transitions as those
between education and employment; (unpaid) caring and employment;
unemployment and employment; retirement and employment; precarious and
permanent employment. In adapting this model for presentation to a South
African audience, Clive Thompson, mindful of the HIV-AIDS epidemic, suggests
the addition of a further transitional factor: absence from the workplace to deal
with health impairment (Thompson, 2003). An institutional reform associated
with this approach is the notion that unemployment insurance should be
transformed to an employment insurance to provide income security during
transitions between education, training and employment. Active labour market
policies that promote the re-training and reintegration of unemployed workers
back into the workforce provide “protected mobility” which enhances the
security of individuals when they are not in work (Vandenberg ,2008). The
Taylor Committee into the Reform of Social Security which is discussed below
proposed aspects of this approach. There are also studies that indicate that the
provision of social insurance during initial periods of self-employment can
promote entrepeneurship (Hessels et al, 2007);

Regulatory approaches that centre on the regulation of supply chains. These
approaches are a response to the outsourcing of aspects of the work process in
sectors such as the clothing industry to categories of workers who fall outside of
the conventional definition of employment such as outworkers and home-
workers as well as to the increasing use of unprotected “owner-drivers” to
transport goods. This approach has been used in state level legislation within
Australia. It has the potential to apply to any situations in which businesses
utilise supply chains that include “non-employee” workers. Aspects of this
approach include applying minimum employment standards to all workers in a
supply chain and placing obligations on entities such as retailers, manufacturers
and primary contactors to disclose information on their supply chains to
interested groupings such as trade unions and inspectorates. (Rawling, 2007)

Internationally, there has been considerable regulatory interest in schemes that
seek to utilise incentives rather than sanctions to achieve desired policy
outcomes. The most prominent scheme of this kind in South Africa is the
legislation and codes of good practice promoting black economic empowerment
through corporate transformation. This uses the lure (‘carrot’) of doing business
with the state as the motor for driving transformation within the private sector.
This scheme overlaps with labour law as achieving targets in respect of
employment equity and skills development form part of the score-cards on
which businesses are ranked. Companies also receive points for their
procurement from black-owned firms, particularly SMMEs. However, this
system takes no account of the observance of labour rights in the firms
concerned. As many supply chains extend into work in the informal economy,
incentives provided by both the public and private sector could be utilised to
promote greater economic security and access to programs such as skills
development for workers in the informal economy.
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A theme that emerges from all of these initiatives is that there is no “one-size-fits-all”
solution to the regulation of informal work. Thus each individual labour right must be
examined to ascertain whether it is feasible to extend it to particular categories of
workers. Secondly, the highly sectorally-specific diversity of informality makes it
unlikely that national legislation applicable to all workers will provide regulatory
solutions that are sufficiently nuanced for the informal sector.

5. APPLICATION OF EXISTING LAWS TO INFORMAL WORK
5.1 The protected right to freedom of association and collective bargaining

The Labour Relations Act 66 of 1995 provides employees with a protected right
to form trade unions and to engage in collective bargaining. The functionality of
collective bargaining depends on a collective relationship with an employer.
Presently workers in the informal economy do not enjoy the same protected
rights to freedom of association that employees in the formal economy have in
terms of the Labour Relations Act. The extension of these rights could facilitate
the organisation of informal workers both by trade unions based in the formal
sector as well as those focussing on informal workers such as SEWU* and
Streetnet.’

The protected rights of freedom of association in the LRA should be extended to
all persons who work for another person.

5.2 Administrative extensions of labour law

While post-apartheid labour laws do define the employment relationship in
conventional terms, they do grant the administrative power to the Minister of
Labour to extend the scope of these laws to workers other than employees.
Little use has been made of these powers to extend the scope of labour law to
vulnerable workers who are presently unprotected. This may reflect the
absence of any significant degree of consensus between the social partners
(organised business, the state and labour) on whether such an extension is
desirable or a concern that extensions of this type should more appropriately be
achieved legislatively. However, the Department of Labour has proposed to use
these powers to extend the prohibition on child labour to all work by children
under the age of 15 so as to achieve compliance with the relevant international
instrument on child labour.

* SEWU, South Africa’s most prominent organisation of self-employed workers was placed in liquidation
as a result of litigation instituted by former employees.

5 The ILO’s InFocus Programme on Boosting Employment through Small Enterprise Development (SEED)
commissioned a series of papers on the challenges of organising in the informal economy: see Barrett, 2003; Bennet,
2003; Goldman, 2003, Motala, 2002 and Samson, 2003
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5.3

5.4

In line with the ILO’s Employment Relationship Recommendation, 198 of 2006 a
comprehensive plan for the use of the Minister’s power to extend labour law
should be developed to enhance protection of informal workers.

Security of employment and externalised employment

Temporary employment services (still more commonly referred to as ‘labour
broker’) have become the primary mechanism for informalisation in South
Africa. A ‘temporary employment service’ is defined in the LRA and BCEA as an
organisation or person that provides or procures employees for a client and
retains the responsibility for paying those employees, irrespective of the period
of employment. If these two criteria (procurement and payment) are met, the
TES is the employer and the client has a default liability if the broker does not
comply with its statutory duties.

The lack of any limitations in respect of time has allowed employers to
permanently outsource recruitment and employment functions. Employees are
without security of employment because the client’s decision to terminate
employment of work is conveyed from client to employment service and
therefore falls outside of the employment relationship and beyond the reach of
labour law. A statutory provision intended to facilitate the supply of temporary
staff has therefore become a vehicle enabling permanent triangular
employment of workers who are without any security of employment.

To date, an appropriate regulatory environment to register and control TES’s has
not been put in place. According to the ILO, the regulatory challenge in respect
of triangular (externalised) employment relations lies ‘in ensuring that
employees in such a relationship enjoy the same level of protection traditionally
provided by the law for employers that have bilateral employment relationships,
without impeding legitimate private and public business initiatives’ (ILO, 2005).

It is proposed that that the employees of TES’s should have the same
unfair dismissal protection as other employees.

Sectoral regulation and the informal economy

A significant proportion of South African workers have their minimum
conditions of employment, including minimum wages, determined by sectorally
specific standards. There are two sources of these standards:

(a) collective agreements negotiated by bargaining councils: voluntary

bargaining institutions that allow trade unions and employer’s
organisations to bargain wages and minimum conditions of employment

14



(b)

for their sectors. Subject to representivity criteria, these agreements
may be extended by the Minister of Labour to all employees in the
sector. Presently, some 41 bargaining councils covering a total of 1,1
million workers operate in the private sector. (Godfrey, Theron and
Maree (2005). In 2002, the statutory functions of bargaining councils
were extended to include “extending the services and functions of the
council to workers in the informal sector and homeworkers”.

sectoral determinations made by the Minister of Labour on the advice
of the Employment Conditions Commission which set minimum
conditions of employment including minimum wages for unorganised
sectors. This has led to the setting of minimum wages for the first time
for domestic workers, farm workers, forestry workers and in the highly
informal taxi and hospitality sectors extending this protection to more
than three million workers. In addition, minimum wages continue to be
set for sectors with high levels of informal employment such as contract
cleaning, wholesale and retail and private security. A sectoral
determination may provide for the establishment of retirement, health
insurance or similar funds.

These sectoral instruments do contain a range of responses to ensuring the
adequate protection of vulnerable employees —

(a)

(b)

The Building Industry Bargaining Council has used in the Western Cape
has used a range of strategies to regulate outsourcing to labour-only
sub-contractors get compliance with their agreements. The Council
obtained the agreement of the institutions that provide or finance
large-scale housing to only contract builders registered with the council.
The Council’s agreement prohibits sub-contracting to unregistered
firms. The council has also offered services, including a payroll service
and an employment bureau, to attract smaller employers to the council.
The result has been a steady increase in the number of employers,
particularly small employers and sub-contractors, registered with the
council and complying with its agreements. (Goldman, 2003; Godfrey,
2007)

trade liberalisation and the huge influx of cheap shoes brought the local
footwear industry to the verge of collapse. The retrenchment of
footwear workers saw an upsurge in informal shoe-making operations
and homeworking, undermining the labour standards set by the Leather
Industry Bargaining Council. Employers and unions responded by
revising the footwear collective agreement to classify firms into one of
three categories: formal, semi-formal and informal. Firms categorised as
formal pay 100% of the set wage rate and comply with the rest of the
agreement (although negotiations at the company level can reduce the
wage rate to 80%). Semi-formal firms comply with the agreement but
are required to pay only 75% of the set wage rates (although
negotiations at the company level can reduce the wage rate to 60%).

15



Informal firms are excluded from the agreement entirely (but must still
register with the council). (Godfrey, 2007)

(c) The National Bargaining Council for the Road Freight Industry requires
“owner-driver” who are both employers and drivers to comply with the
limits on working hours which are normally only applicable to
employees;

(d) A number of bargaining councils have sought to regulate the operation
of Temporary Employment Services in their sector by requiring TESs to
register with the council and setting limits on the percentage of workers
that can be engaged through TESs or restricting the type of work they
can perform;

(e) The sectoral determination for domestic workers applies to domestic
workers who are independent contractors;

(f) The sectoral determination for the retail sector deals with the issue of
part-time workers by allowing them an option to receive the same
benefits (such as leave) as full-time employees or to be paid a cash
premium instead;®

(g) The establishment of a sectoral determination applied to the almost 200
000 employees employed in the taxi sector has been one of several
government initiatives directed at the sector. Other strategies include a
tax amnesty aimed at drawing taxi operators into the official taxation
system.

Is their scope for expanding the sectoral regulation of informal workers. For
bargaining councils, such an expansion involves risks because lower levels of
union membership in informal work may adversely affect its representivity and
impact negatively on the extension of its agreement. At the same time, the
existence of a bargaining council prevents the Minister of Labour form setting
minimum conditions for even informal workers in that sector. The current
regulatory “fit” between barging council agreements and sectoral
determinations does not take into account the fact that a bargaining council may
only have the capacity to protect some of the workers in its sector.

It is proposed that the Minister of Labour be granted a more flexible capacity to
set minimum conditions of employment for informal workers, including those in
sectors with bargaining councils and to partially extend sectoral determinations
to these workers. Consideration should be given to empowering the Mhnister to

8 The Determination provides two models for employing workers who work less than 27 hours a week. The employee
and employer may agree that the employee receive a wage that is 25% higher than the prescribed minimum wage.
Employees who conclude such an agreement do not qualify for a night shift allowance, paid sick leave, family
responsibility leave and only receive two weeks of annual leave, while other employees receive three. Part-time
employees who do not conclude these agreements receive all benefits on a proportional basis.
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extend certain minimum conditions to informal workers irrespective of the sector
in which they operate.”

5.5 Domestic workers: a case study of extending protection

Some 1,2 million workers in South Africa (largely although not exclusively
African women) are employed as domestic workers in private households. The
protection of domestic workers has been the subject of extensive debate and
since 1994 they have received extensive legislative protection. For this reason,
domestic workers offer a useful case-study of the challenges involved in the
extension of labour protection to unprotected workers.

Since 1994 domestic workers have received considerably greater regulatory
protection. The enactment of the 1995 LRA gave domestic workers protected
rights of freedom of association and protection against unfair dismissal.
Domestic workers have made extensive use of the latter protection and 12% of
dismissal cases referred to the CCMA are referred by domestic workers even
though they constitute about 9% of the workforce; annually the CCMA deals
with in excess of 10 000 unfair dismissals referred by domestic workers.

The 1997 Basic Conditions of Employment Act applies to domestic workers.® In
September 2002 the Minister of Labour issued the first sectoral determination
covering domestic workers thus establishing the first minimum wage for
domestic workers. The sectoral determination applies to all persons who
perform domestic work irrespective of whether they are employed through an
employment service or work as independent contractors.

The 2001 Unemployment Insurance Act applied to domestic workers with effect
from May 2002. This provides domestic workers with unemployment insurance
benefits. According to Department of Laobur press statements, by Ocotber
2005, the Fund has registered more than 632 000 domestic employers and 500
000 domestic workers.’

An econometric analysis has concluded that real wages, average monthly
earnings and total earnings of all domestic workers have risen since the
minimum wages in the sectoral determination came into effect while hours of
work per week and employment have fallen (Hertz, 2005). Despite this,
domestic workers remain the lowest paid broad category of workers earning
just over half the hourly wage of the next lowest group, farmworkers.

" In keeping with the recommendations of the Presidential Labour Market Commission, the BCEA provides for the
setting of sectoral minimum wages in unorganised sectors and there is no power to recommend a national minimum
wage.

8 In 1992, Basic Conditions of Employment Act, was extended to farm and domestic workers following negotiations
between organised business and labour and the apartheid government.

? The discrepancy in employers is explained by the fact that many domestic workers are part-time workers who are
employed by more than one employer.
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5.6 Skills development and informal workers

It is widely recognised that enhanced employability represents one of the key
factors enabling workers within the informal economy to either enter formal
employment or maintain themselves through self-employment. (McGrath, 1999)
The Skills Development Act (SDA) and the Skills Development Levies Act (SDLA)
create an enabling framework for developing the skills of the South African
workforce. The Acts’ institutional infrastructure consists of the National Skills
Authority, 25 Sectoral Education and Training Authorities (SETAs), the National
Skills Fund and the Skills Development Planning Unit and labour centres within
the Department of Labour. A National Skills Development Strategy is published
every five years. Its objectives include fostering skills development in the formal
sector, small businesses and promoting skills development for employability and
sustained livelihoods through social development initiatives. The current
strategy was adopted in March 2005.

Employers are required to pay a skills levy equivalent to 1% of their wage bill."
80% of levy funds are distributed to SETA’s and 20% to the National Skills Fund.
Employers who develop skills development plans may apply to their SETA for a
mandatory grant equivalent to 50% of their levy. The balance of SETA funding is
used for administration and to provide discretionary grants for training-related
activities.

Learnerships provide a flexible framework for skills development for both
existing employees and new entrants into the workforce. Learnerships are
established by SETA’s and consist of a structured learning component and
practical work experience leading to an occupationally related qualification
recognised by the South African Qualifications Authority (SAQA). Some 320
learnerships ranging in the main from one to four years have been established.
In addition, apprenticeships for in excess of 700 designated trades continue to
be regulated in terms of the Manpower Training Act, 1981.

An employer may conclude a learnership agreement or an apprenticeship
agreement with an existing employee or with a person who is not currently
employed by them. Two recent innovations seek to reduce the administrative
burdens for employers in concluding learnership and apprenticeship
agreements. Firstly, more than one employer may be a party to learnership
contract thus enabling employers to “share” a learner. Secondly, registered
agencies may conclude learnership and apprenticeship agreements on behalf of
employers and assume the duties of the employer in respect of matters such as
the supply of training. Apprentices and learners who were not employed when
the learnership agreement was concluded do not acquire a right to employment
beyond the period of the learnership or apprenticeship.

19 Smaller employers (those with an annual remuneration bill of less than R 500 000) are not required to pay skills
development levies.
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5.7

A number of incentives exist for employers to engage persons who are not in
work as learners. The Sectoral Determination for Learners published in June
2001 provides a simplified framework for employing unemployed persons as
learners and prescribes minimum allowances.  Employers may apply to their
SETA for subsidies to cover both the costs of a learnership and the learner’s
allowance and there are also significant tax incentives for employers who
engage these learners.™

It has also been noted that there are severe difficulties in providing skills
development programs within the informal sector, particularly for those
engaged in survivalist activities (HSRC 2003, Braude, 2004). As the informal
economy is made up of a heterogeneous set of activities would make a HRD
strategy for the informal sector of little value. However, training interventions
should recognise the transitory and precarious nature of economic activities
(HSRC 2003).

The Unemployment Insurance Act, 2001

This Act, which is the most significant post-apartheid social insurance
enactment, modernised the existing system of benefits of unemployment,
maternity and illness benefits. Despite its updating, the Act retains the form of a
Fund designed to cater for the limited requirements of a historically privileged
workforce not seriously threatened by unemployment. (Taylor Committee,
2002). The Act’s extension to domestic workers has resulted in over 650 000
private employers registering with the Fund. The Act introduced a new system
for collection of contributions through the SA Revenue Services (SARS), which
has contributed to the improved solvency of the Fund moving it in a
comparatively short period from being in deficit to an annual surplus of
approximately R3 billion.

The Fund provides limited income protection to those with a record of formal
employment but does not address the substantial income security gap in the
labour market, particularly for work-seekers without past employment
experience. (National Treasury 2007) The Act has been criticised for failing to
provide benefits for the partially employed and also for failing to provide
measures to integrate and reintegrate unemployed or promote employment
(Olivier, Smit and Kalula, 2003). A further shortcoming that has been identified
is that the unemployment insurance system does not provide a safety net that
offers the unemployed the opportunity to return to the labour market through
skills improvement and mobility incentives (Edgren, 2005). A concept of
employment insurance which allows persons to draw on accumulated rights at
times of transition or insecurity may provide a framework within which benefits
can be extended to this sector.

" The tax rebate in respect of a learnership or apprenticeship is R 60,000 of which 50% is received at the
commencement of the learnership or apprenticeship and the balance when it is successfully completed. For disabled

workers, the available rebate is increased to R 100 000. The same rebate applies irrespective of whether the length of

the learnership thus making shorter one-year learnerships more financially attractive for employers.
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5.8

5.9

Those who become self-employed or establish their own businesses lose their
coverage. Employees who resign may not claim benefits under the Act. While
this was introduced to stop abuse, a consequence is that employees who leave
employment to undergo further education or training cannot claim benefits.
Employees who become self-employed effectively forfeit past contributions thus
hampering job mobility and preventing employees undergoing training that may
enable them to become self-employed.

Areas meriting further investigation including —

(a) The expansion of benefits to self-employed persons, whether on a
voluntary or compulsory basis;

(b) The retention of benefits by employees who become self-employed or
move into informal work,

(c) The linkages between unemployment benefits scheme and the promotion
of skills development and training.

Gender dimensions of informalisation: maternity leeave
The entitlement to paid maternity leave arises out of three statutes—
(a) the BCEA provides for a period of up to four months maternity leave;

(b)  the Labour Relations Act makes it an unfair dismissal for an employer to
dismiss an employee on account of pregnancy, intended pregnancy or any
reason related to her pregnancy;

(c) the Unemployment Insurance Act provides for maternity pay for a period
of up to four months. The precise level of pay that the employee receives
depends on the worker’s pay level and the extent to which the employer
provides maternity pay.

“Non-employee” workers receive none of these benefits and the burden of
pregnancy falls on them and their families. The excluded group includes females
who may have been employees for many years but who at the point of
pregnancy are either unemployed or are informal work.

The rules of the Fund should be adjusted to ensure that workers should be
entitled to retain rights to maternity that have accrued to them through
contributing to the Fund when becoming self-employed. The extension of
benefits to other self-employed workers who are able to contribute to the Fund
should be investigated.

Compensation for occupational injuries and diseases

The Taylor Committee identified the major problems in the provision of
compensation for occupational injuries and diseases as —
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5.10

(@) the exclusion of a large number of persons such a domestic workers,
independent contractors, persons in the informal sector and self-
employed persons from the application of COIDA,;

(b) the absence of any prioritisation of labour market integration or
reintegration as manifested by the absence of any compulsory
rehabilitation or vocational training programmes;

(c) the failure by the compensation system to promote prevention;

(d) the lack of any link with other social insurance and social assistance
schemes. This results in the duplication of payments (double-dipping)
which seriously undermines the financial soundness of the respective
funds and serves as a disincentive to access or return to the labour
market. (Olivier, Smit & Kalula, (2003) at 495.)

Test case litigation challenging administrative practices applied in the
administration of COIDA have resulted in a significant de facto extension of
protection to employees working in non-compliant businesses. This litigation,
instituted by the Legal Resources Centre public interest law centre, illustrates
the potential for litigation to enforce labour rights that are being undermined by
administrative practices.

This litigation challenged the practice of the Compensation Fund of not
processing claims in respect of accidents and diseases unless they had been
reported to the Fund by the employer. As a result, employer delays or non-
compliance in reporting accidents or supplying information resulted in very
significant delays in the processing of claims severely prejudicing employees.
The case resulted in the Compensation Fund agreeing to alter its administrative
procedures to process claims where the employee reports the accident and the
employer fails to comply with its administrative obligations under COIDA either
to report the accident or disease or to supply information necessary to evaluate
or calculate a claim. In terms of the settlement, the Fund established a separate
Department to process the 198 000 cases that had been delayed by employer
non-compliance. According to press reports, some of these claims had been
pending for as long as 12 years.

As a result, employees in informal sector businesses may claim and receive
worker’s compensation, irrespective of whether their employer has registered in
terms of COIDA or not. Self- employed persons and independent contractors
remain outside the net of worker’s compensation and any extension to these
categories would require legislative amendment.

Health and safety at work
As mentioned in the introduction, South Africa’s principal preventive health and

safety laws, the Occupational Health and Safety Act and the Mine Health and
Safety Act apply to all work, irrespective of its level of formality. However, in
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practice these Acts are directed at larger employers who have formalised OHS
management systems. The rise of informality poses significant health and safety
hazards. Internationally, studies indicate that small businesses have significantly
higher accident rates than larger businesses in the same sector. Likewise
workers employed in non-standard forms of employment such as short-term
contracts, part-time work, temporaries, casual and seasonal employment poses
OHS challenges suffered substantially higher rates of injury among these
categories of workers. A key reason for this is that these workers do not receive
adequate training. (Institute of Employment Rights, 1999) The absence of
health and safety protection within the informal sector also places families and
communities at risk. For instance, potentially hazardous substances may be
used in work conducted near dwellings. An often-cited example is the use of
lead by backyard mechanics. (Lewis, 1992)

South Africa’s two health and safety laws adopt different strategies for
protecting health and safety in the workplace. In terms of the MHSA, which was
enacted in 1996, all persons who work on a mine are classified as employees of
the mine for the purposes of occupational health and safety and the principal
responsibility to ensure their health and safety in the workplace lies with the
mine-owner. Under OHSA, the employer is responsible for ensuring the health
and safety of its employees. This approach significantly impacts on the efficacy
of protection in sectors such as the building industry in which there are complex
chains of contracting and sub-contracting resulting in their being many
employers on any building-site. It has been argued that the position of informal
workers would be enhanced if the primary health and safety responsibility for a
building site rested on the primary building contractor. (Goldman, 2003)

ROLE PLAYERS AND STRATEGIES

Any strategy designed to extend labour rights to the informal sector would require the
involvement of a wide range of actors. It is possible to make some initial reflections on
their roles.

6.1

Public sector

Informal workers are poorly served by the array of organisations established to
administer labour laws. A small group of employees within the informal
economy are covered by bargaining councils; the remainder fall within the
jurisdiction of the Department of Labour. Those who do not meet the statutory
test of being an employee are unprotected at all levels. Under-resourcing limits
the capacity of the DOL to enforce labour rights within the formal sector, let
alone among informal workers. SETAs also fail to deliver any meaningful level of
training to employees in the informal economy and the issue has been raised
whether there should be a dedicated organisation to provide this training.

Presently, no institution within the state has a direct mandate for extending

legal rights to the informal sector nor is their any institution that has the brief to
act as an “advocate” of workers in the informal sector. Significant sectoral
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6.2

institutions such as bargaining councils and SETAs are dominated by
representatives of larger business and formal sector workers. Government
initiatives in respect of SMEs focus on issues such as entrepeneurship rather
than the conditions of work of employees in these businesses.

Increasingly local government is taking responsibility for managing and
supporting the informal economy. Examples of innovative policy development
include the informal economy policy adopted in 2001 by the Durban Unicity
which outlines a series of management and support measures for informal
economy workers and the Johannesburg City Council’s establishment of a
fashion district in the inner city that has significantly assisted small clothing
manufacturers operating there. (Skinner, 2003). However, the experience is
mixed with certain cities embarking on privatisation drives that often have
negative consequences for those in the informal economy. (Skinner, 2003). The
widespread outsourcing of municipal waste services is an instance of local
government services being “dumped” into informality with negative
consequences for conditions of employment. (Samson, 2003)

While local authorities have no mandate for enforcing aspects of national
regulatory schemes such as occupational health and safety, they are subsidised
to provide environmental health services by national government and for this
purpose employ environmental health officers (EHOs) to work on issues of public
health and health promotion. Government policy documents have noted that
EHOs constitute a valuable national resource and could play an important role in
promoting improved OHS practice, particularly among SMMEs. (Department of
Labour, 2005)

Civil society

Informal workers have organised by dedicated organisations such as the Self
Employed Worker’s Union and StreetNet as well as the certain formal sector
trade unions. There are a range of advocacy groups whose activities have
impacted upon the informal sector, including public interest law institutions
such as the Legal Resources Centre. There are also groups who advocate on
behalf of particular groups of vulnerable workers such as children and
farmworkers. However, these activities do not occur within any formalised
institutional setting. Civil society organisations have the potential to fulfil a dual
role: these are participation in lobbying and other political activities aimed at
achieving an improved framework of rights for the informal sector as well as
advancing strategies, such as litigation, aimed at improving the lot of informal
economy workers under the current dispensation. However, their efficacy
would be assisted by the establishment of a forum in which debate on issues
concerning the informal sector could be focussed.

Two policy arenas provide the opportunity for the circulation of proposals
aimed at enhancing the social protection of informal workers. These are the
proposals for restructuring social security made by the National Treasury and
NEDLAC’s report on its deliberations on the legal challenges of informalisation.
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7. CONCLUSION

The challenge faced by the extension of labour rights to the informal sector is at one
level self-contradictory as informality is defined by the absence of legal protection.
While there will always be aspects of informality in any economy, it is possible to
identify strategies that will reduce the level of informality of inadequately protected
workers. The extreme diversity of employment in the informal economy has the
inevitable result that many of these initiatives will be sectoral. The more formalised
work is, the greater the prospects of extending some form of labour protection to it.
These strategies also require a broad focus: improving enforcement and
implementation of existing legal rights while at the same time creating new categories
of legal rights or entitlements or extend or adapting existing rights to apply in a
meaningful way to the informal sector.

The recent report of the United Nations Commission on Legal Empowerment of the
Poor investigates the linkages between poverty and the absence of legal protections.
(Commission on Legal Empowerment of the Poor, 2008) Its investigation was prompted
by the fact that two-thirds of the world’s population (approximately 4 billion people)
live and work outside of the reach of the rule of law. The Commission’s Report
examines four “pillars” of legal empowerment: access to justice and the rule of law,
property rights, labour rights and business rights.**The Commission’ s recommendations
in respect of labour rights are that a floor of minimum rights be established and
enforced for the working poor in the informal economy. This platform of rights include
those rights protected by the ILO’s Declaration of Fundamental Rights at Work: the
abolition of forced labour and child labour, the promotion of freedom of association and
collective bargaining and, the elimination of discrimination. In addition, the Commission
proposes that rights of health and safety at work, minimum hours of work and minimum
income should be extended to workers in the informal sector. The minimum floor of
rights should be realistic and enforceable and allow for progression to a fuller set of
rights.  The Commission’s recommendations set a considerable challenge to
governments world-wide, including South Africa, to ensure that their legal systems
ensure a synergy between protection and productivity.
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