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Summary

South Africa is often held as a success story of the development and
enforcement of competition law and policy in developing countries. South
Africa’s law and policy combine a core focus on efficiency with broader public
interest objectives which are of particular importance to developing countries.
These public interest objectives also address specific structural legacies in the
South African economy which the previous competition legislation could not
address. Three institutions have been established to enforce competition law in
South Africa. The institutional infrastructure fulfils key governance principles.
First they are independent from political influence. Second separation of powers
is a key foundation for this infrastructure as the investigative and adjudicatory
functions are separated. Third an appellate system that combines competition
policy competence and legal accountability is provided for. The Competition
Commission is the investigatory body, the Competition Tribunal is the
adjudicatory body or court of first instance and the dedicated Competition Appeal
Court hears appeals of Tribunal decisions. This robust institutional infrastructure
indicates the priority that competition regulation enjoys in South Africa’s for

effective regulation of markets and economic activity.

South Africa has become a key member of the International Competition
Network. In this forum, representatives of the Competition Commission,
Tribunal and Competition Appeal Court make important contributions to the
development of competition regulation. South Africa’s competition policy has
been peer reviewed by the Organisation for Economic Development and
Cooperation (OECD) in 2003 — the first developing country to have been so

reviewed.



The explicit inclusion of efficiency-plus or broader development objectives in
competition law and policy pose significant challenges to effective enforcement,
both from a theoretical and empirical perspective.  Although public interest
objectives are articulated in South Africa’s competition law, as the case law
develops it will become evident to what extent these objectives are taken into
account in key decisions on both merger regulation and restrictive practices

matters.

Effective enforcement of competition law is a demanding task; coverage of
merger regulation as well as restrictive practices requires significant capacity in
the competition authorities, but also in the private sector, the legal and
economics professions. In South Africa an explicit decision was made with the
introduction of a new Competition Law in 1998, to focus initially on merger
regulation. This focus is reflected in the case load and resource application of
the Competition Commission, Tribunal and Competition Appeal Court, the three
dedicated institutions for competition regulation. More recently greater attention
has been directed to addressing alleged restrictive practices. Associated with
this shift has been a more pro-active role for the Competition Commission in
initiating investigations of alleged restrictive practices. This focus on restrictive
practices has been accompanied by the introduction of a Corporate Leniency
Programme (CLP) to encourage firms to assist the Commission’s investigations
of alleged cartel activities, to foster compliance with the law and to encourage
development a competition culture. In a number of key sectors and for key
products, investigations of restrictive practices have led to payment of fines,

administrative penalties and compliance orders.

South Africa’s competition authorities are taken seriously, both in South Africa
and internationally. The case load with respect to mergers, for example indicates
that it has become established practice to notify merger transactions, even small
mergers. Internationally representatives from the Commission, Tribunal and

Appeal Court are regularly invited to contribute to activities of the International



Competition Network (ICN) or the United Nations Conference on Trade and
Development (UNCTAD).

A review of the Competition Act took two years, with discussions on amendments
to the Act that could further enhance regulatory efficacy and the development of
a competition culture. Amendments were promulgated this year to strengthen
enforcement capacity, to increase penalties and introduce liability for directors.

The following issues have been addressed in the amendments to the Act:

1. Clarification of the concurrent application of the Competition Act

2. Clarification in relation to market enquiries to identify and make
recommendations on conditions preventing or restricting competition

3. Introduction of provisions to hold personally accountable those individuals
who cause firms to engage in cartel behaviour.

4. A statutory basis for the Corporate Leniency Programme

Review of the capacity to effectively enforce competition law and to encourage
the development of a competition culture, indicates that the capacity for effective
enforcement in being enhanced through specific interventions.  The issue,
particularly, of capacity within the Competition Commission is a key focus area.
High staff turnover continues to pose challenges. Policies and procedures are
being implemented to address this challenge; however in a recently established
competition regime this is not unusual, and it does contribute to the longer —term
development of a robust competition culture. However the Competition
Commission’s staff turnover does represent a significant loss of the investment in
human resource capacity, and thus a subsidy to the private sector and the legal
profession. It is true that the pecuniary incentives offered by the private sector
and legal profession make it a rational choice for Commission employees after
building a critical level of capacity to leave the Commission. This issue is

difficult to address, but important for the credible enforcement of competition law.



There are a number of areas that could further enhance competition regulation in

South Africa. These include:

1.

More efficient modalities for contested merger hearings — these are

currently very resource intensive

. Use of competition assessment guidelines and building capacity in

especially the Commission especially in sophisticated modeling and

quantitative analysis, as well the use of consumer survey instruments

. Specific measures to retain mid- level staff at the Commission should be

considered.

. Involvement of the Commission in trade policy process; and trade

negotiations (to reflect the focus of the trade agenda on services,
investment, competition, government procurement, intellectual property

matters)



1. Background

South Africa’s current competition policy and law were drafted during the early
years of the country’s new democracy; a period characterized by important
domestic policy and regulatory reform.? These reforms were not only part of the
comprehensive programme for the country’s economic, social and political
transformation, but also its integration into the global economy after decades of
isolation under the apartheid regime.3 In the case of competition policy,
however, concerns about specific development challenges entrenched by the
previous era had to be explicitly reflected in the new South Africa’s law and
policy. The previous competition legislation (Maintenance and Promotion of
Competition Act of 1979) was particularly ineffectual to address key concerns

about high levels of concentration in the South African economy.

It was however clear that a robust competition law would only be politically
possible if the law specifically addressed public interest concerns. The core
focus of economic efficiency had to be tempered by a strong emphasis on
development. Despite this, the new competition law, even with the broad sweep
of its objectives, puts economic efficiency center-stage. Numerous public
interest objectives are articulated alongside the goal of economic efficiency. Yet,
even at this stage, the role of the public interests objectives would appear to be

peripheral to the overall focus on efficiency.

This report presents a review of the 1998 Competition Act (“Competition Act” or
“‘Act’) and the institutions established to enforce this law. The Act marks a
significant step in the development of effective market governance in South

Africa. However, there are still areas which can be developed further to ensure

2 Cassim, R and DE van Seventer, 2005. Reform of South Africa’s Merchandise Trade since Democracy,
An Overview, paper presented at Conference: South African Economic Policy Under Democracy: a 10
Year Review held at University of Stellenbosch, 28-29 October 2005 (paper available at:
http://www.academic.sun.ac.za/econ/econconf/programme.htm)

3 Republic of South Africa, 1998. Competition Act No.89, Government Printer: Pretoria. See sec. 3.



more effective enforcement of competition law. And perhaps even more
important, it would seem, especially from recent investigations into alleged
restrictive practices and cases that have been heard, that there remains much to
be done to change firm behaviour to comply with competition regulation. The
role of advocacy in promoting a competition culture is important and this is an

area where much can still be done.
2. South Africa’s New Competition Act

The African National Congress (ANC) mapped out an extensive policy reform
programme in the early 1990s, prior to the first democratic elections in 1994.
The 1992 Policy Guidelines for a Democratic South Africa provided an overview
of the policy revamp envisaged. As part of this process, an assessment of
South Africa’s competition challenges and the efficacy of the existing competition
law, was undertaken. A complementary initiative was a review of South Africa’s

industrial strategy.* Key focus areas of the industrial strategy project were:

e Markets and ownership structures
e Small and medium enterprises, and the conglomerates
e Technological and institutional capacities

e Human resource development and workplace organisation

Although this investigation into the development of an industrial strategy for
South Africa focused narrowly on the manufacturing sector, the issues identified
were also relevant to agriculture, mining and the services sectors. Many of the
findings of this project related to competition issues, and in 1995, the new
Department of Trade and Industry (DTI) started a three-year programme of
consultation with competition experts and a broad range of stakeholders in South
Africa to develop a new competition policy. The product of this extensive

exercise was put forward in 1997, as ‘DTI's Guidelines for Competition Policy,’

* Joffe A et al, 1995, Improving Manufacturing Performance in South Africa, UCT Press, Cape Town.



intended to stimulate discussion and debate on the role of competition policy in

the restructuring of the economy.

Another complementary policy area that enjoyed much attention during the policy
reform process was small business development. In 1993/4 an extensive
empirical and theoretical study was conducted to identify key constraints to small
business development in South Africa. A number of small business support
initiatives were developed to actively promote small business development, with
the expectation that small business would become an engine of growth and
employment creation. These initiatives included financial schemes (loans or
credit guarantees), skills support schemes and technology transfer schemes,

among others (www.dti.gov.za).

The 1997 DTl Competition Guidelines considered the existing competition law of
1979, and found it wanting in a number of respects. The 1979 Maintenance and
Promotion of Competition Act did not contain any provisions related to vertical or
conglomerate configurations or concentration of ownership. There were no pre-
merger notification requirements. The 1979 Act contained no explicit
prohibitions, and the final yardstick for decisions was the ‘public interest’, which
was not defined in the Act. The ad hoc and inconsistent decisions of the
Competition Board were thus not unexpected. The Competition Board was
appointed by the Minister of Trade and Industry, and a special court was to hear
appeals; but never actually heard any. A regulation issued by the Minister of
Trade and Industry in 1984 declared some practices per se unlawful. These
included resale price maintenance, horizontal collusion on price, terms or market
share and bid rigging. There were, however, no prosecutions despite this

regulation.

Effective implementation of a strong competition policy was viewed as an

important tool to regulate private enterprise, given that the ANC’s policy of



nationalisation had been reconsidered when the new government came to

power.

Specific goals of competition policy included the dilution of the high level of
concentration of economic power, on the grounds that this was detrimental to
balanced economic development. In particular, competition law was to reduce
the domination of the economy by the white minority, and to promote greater

efficiency of the private sector.

After a comprehensive policy process, which included debates within the
National Economic Development and Labour Council (NEDLAC), the
Competition Act, no 89 of 1998 was promulgated and became effective in
September 1999. The Act provides for a very specific institutional infrastructure
to enforce South Africa’s competition law. Three institutions are provided for; a
Competition Commission, a Competition Tribunal and a Competition Appeal
Court.

The Competition Act incorporates features which reflect the unique challenges
facing South Africa’s economic development. It permits and, in certain cases,
requires consideration of equity issues such as empowerment, employment and
impact on small and medium enterprises. Enterprise development is thus an
important focus for South Africa’s new competition policy and law. Although
equity considerations are explicitly incorporated into South Africa’s competition
law, political channels as a means of appealing these issues, are not permitted.
There is also no ministerial override of the decisions of the competition agencies,
as there had been previously. The independence of the Competition Authorities
is thus safeguarded. This is a significant positive step as regards effective
governance of economic activity in South Africa. The institutional infrastructure
fulfils key governance principles.  First they are independent from political
influence.  Second separation of powers is a key foundation for this

infrastructure as the investigative and adjudicatory functions are separated.



Third an appellate system that combines competition policy competence and
legal accountability is provided for in the Competition Appeal Court to hear

appeals to Competition Tribunal decisions.

The introduction of South Africa’s new competition policy and law took place
within the broader context of a new industrial policy, a liberalised trade policy

and revamped labour legislation in the second half of the 1990s.

The Competition Act no. 89 of 1998 covers all economic activity in South Africa,

and to ‘all economic activity within, or having an effect within, the Republic.’

The overall purpose of the Competition Act is to promote and maintain

competition, in order

‘(a) to promote the efficiency, adaptability and development of the
economy;

(b) to provide consumers with competitive prices and product choices;

(c) to promote employment and advance the social and economic welfare
of South Africans;

(d) to expand opportunities for South African participation in world markets
and recognise the role of foreign competition in the Republic;

(e) to ensure that small and medium-sized enterprises have an equitable
opportunity to participate in the economy; and

(f) to promote a greater spread of ownership, in particular to increase the
ownership stakes of historically disadvantaged persons.’

Government of South Africa: Competition Act, no 89 of 1998
A key criticism of South Africa’s previous competition legislation (Maintenance

and Promotion of Competition Act 1979) was that it did not address the high

levels of concentration in the economy—both in terms of ownership and market
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share.® Concerns about market structure were very evident in the initial phase
of implementing the new Competition Act, specifically in the strong focus on

merger regulation.

Development concerns also featured strongly in the debates on the role of
competition policy in addressing both structural features of the economy, as well
as corporate behavior, especially of the large conglomerates.® The challenges of
addressing poverty and unemployment were as much a part of the policy

discussion as was the promotion of competition and economic efficiency.’

The Competition Act of 1998 and its amendments regulate competition in all of
South Africa’s markets.® The most recent amendment is the Competition Second
Amendment Act of 2000, and it came effect in February 2001°. The
Consolidated Act, incorporating all amendments, provides for the establishment
of three agencies responsible for implementing and enforcing the regulations.
These are the Competition Commission, the Competition Tribunal and the

Competition Appeal Court"".

In addition to covering all economic activity in South Africa, the Competition Act
also has extra-territorial reach to the extent that the Act applies to “all economic
activity within, or having an effect within, the Republic.”'®> The purpose of the

Competition Act emphasises, in addition to the promotion of “efficiency,

> Department of Trade and Industry Pretoria, The Evolution of Policy in South Africa: Proposed
Guidelines for Competition Policy: A Framework for Competition, Competitiveness and Development, §
3.3 (Nov. 27, 1997), http://www.compcom.co.za/aboutus/about evolution.asp.
6 Lewis, D, 2003. The Objectives of Competition Law and Policy and the Optimal Design of a Competition
7Agency, presented at the OECD Global Forum on Competition, 10-11 February 2003, Paris, p.4.

Ibid, p.4.
¥ Republic of South Africa, 1998.(op cif), Republic of South Africa, 2000. Competition Second
Amendment Act, No. 39. Government Printers: Pretoria. (available at: http://www.compcom.co.za/
thelaw/thelaw_act competition_acts.asp?level=1&child=1)
°Ibid. See Preamble to the Act.
" Id. Chapter 4.
" Details available on the websites of the Competition Commission (http//www.compcom.co.za) and
Competition Tribunal — which has details of the Competition Appeal Court too
(http://www.comptrib.co.za)

12 Competition Act 89 of 1998 s. 3(1), available at http://www.compcom.co.za/thelaw/TheNewAct.doc.
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adaptability and development of the economy,” 3 the promotion of small
business development, greater participation in the economy, (especially by
previously disadvantaged individuals), and the promotion of a greater spread of
ownership." The Act thus attempts to balance efficiency concerns and broader

development priorities within the competition framework.

Small and medium-sized enterprise (“SME”) development is important because
of the structure of the South African economy. High levels of concentration, and
the conglomerate structure of business in many sectors from mining,
manufacturing and services, are important challenges for small business
development in South Africa. These factors compound the common challenges
that SMEs face more generally. The conglomerate structure of business in
South Africa and the strong vertical linkages that exist in many industries can
prove to be effective barriers to entry especially for smaller enterprises, for

example.

Promoting a broader spread of ownership, especially among historically
disadvantaged persons, reflects concerns about the skewed distribution of
income and wealth in South Africa.” South Africa had for many decades one of
the most unequal distributions of income in the world, with strong racial fault lines
through the distribution'®. Black economic empowerment is an important cross-
cutting policy issue. ' A more even spread of ownership and SME promotion are
important to ensure longer-term balanced and sustainable development. These
specific development challenges are articulated in the public interest issues

included in the Competition Act.

B Id. s. 2(a).

' Lewis, D. 2003 (op cif), p. 5. and Republic of South Africa, 1998. (op cif), section 2: Purpose of the Act.
' Roberts, B, 2005. ‘Empty stomachs, empty pockets’: poverty and inequality in post-apartheid South
Africa, available at http//www.hsrcpress.ac.za.

16 Whiteford A and MD McGrath, 1994. The distribution of income in South Africa, Human Sciences
Research Council, Pretoria,

' Thabo Mbeki, 2005. Address of the President of South Africa, at the Joint Sitting of the third Democratic
Parliament, Cape Town.
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As indicated, the Competition Act provides for extensive jurisdictional coverage,
which is important from a developmental perspective. Extra-territorial reach is
also provided for, to the extent that the Act applies to “all economic activity within,
or having an effect within, the Republic.”’® The nature and scope of this extra-
territorial reach was tested in a recent case, involving the export of soda ash from
the United States to Botswana.'® Both Botswana and South Africa are members
of the Southern African Customs Union (“SACU”) and share a common external
tariff.?° Hence, imports into Botswana can be expected to have an effect within
South Africa. Reference to extra-territorial scope is also found in a recent
consent order , this time looking at the impact on South African exports to the
United States.?’ The Competition Commission investigated allegations by South
African citrus exporters that the USA Citrus Alliance was indirectly fixing the
selling price of citrus in the United States.?? South African citrus exporters®

argued that this conduct had an impact within South Africa.

These cases point to very important challenges to competition law enforcement
in the southern African region. To date only South Africa has a policy, law and a
competition authority to enforce the law. The other members of the Southern
African Customs Union (SACU) are at various stages of developing policy,
drafting laws and regulations, and establishing authorities. Namibia is most
advanced in this process, having appointed commissioners of the Namibian
Competition Commission, and when funding becomes available the Commission
will become operational. The fact that South Africa is part of a customs union is

important from a competition perspective. Within a customs union, there is no

18 Competition Act 89 of 1998 s. 3(1), available at http://www.compcom.co.za/thelaw/TheNewAct.doc.

19 Case 49/CR/Apr00 and 87/CR/Sep00, Competition Commission and Botswana Ash (Pty) Ltd,
Competition Tribunal, Republic of South Africa (2001), available at
http://www.comptrib.co.za/decidedcases/pdf/49CRAAPRO0-2pdf.pdf (ruling on the effect of an American
export cartel of soda ash to Botswana).

2% For more detail of the Southern African Customs Union, see the 2002 Customs Union Agreement -
available at http//www.tralac.org/scripts/content.php?id=3031

2! Case 67/CR/Jul05, Competition Commission and USA Citrus Alliance, Competition Tribunal, Republic
of South Africa (2005), available at http://www.comptrib.co.za/decidedcases/pdf/67CRJIul05.pdf.

> Jd at2-3.

Ly
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scope for trade remedies such as anti-dumping or safeguard measures; these
are replaced by competition law. This means that as the other members of the
customs union develop their policies, laws and institutions, South Africa’s
authorities will have to establish working modalities to cooperate in the
enforcement of competition law in SACU. Various cooperation modalities are
possible; however reliance on the South African authorities by the smaller
countries is to be expected, and a competence building role is important to
ensure effective enforcement within the customs union. Given the extensive
representation of South African firms in the other SACU member states and the
growing integration of markets within the Southern African region, this is an

important dimension for future development for competition regulation.

3. Institutional Architecture for Competition Regulation

The Competition Act provides for three agencies to enforce and implement
competition regulations. The Competition Commission, the Competition Tribunal
and the Competition Appeal Court have exclusive jurisdiction over competition

matters.

3.1  Competition Commission

The Competition Commission (“Commission”) is the investigatory agency. It is an
autonomous statutory body which monitors competition and market transparency
by investigating anti-competitive conduct.®* It is empowered to investigate,
control and evaluate restrictive practices, abuse of dominant position, as well as
mergers and acquisitions.”®>  The Commission is independent from the

Department of Trade and Industry, and its decisions may be appealed to the

* See Chapter 4: Competition Act: Republic of South Africa, 1998.(op cir)
> Competition Commission, Functions,

http://www.compcom.co.za/aboutus/aboutus_competition_commission_function.asp?level=3&child=2&de
sc=9 (last visited Feb. 13, 2006).
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Competition Tribunal and the Competition Appeal Court.?® This is very different
from the situation of the previous Competition Board. The Competition Board,
which existed until 1999, functioning under the Maintenance and Promotion of
Competition Act of 1979, was basically an administrative body, within the
Department of Trade and Industry.?’ The Board could only make
recommendations to the Minister of Trade, who would make the final decision on
any competition matter.?® The 1979 Act granted the Board extensive scope to
investigate both mergers and restrictive practices.® However, with effective
decision-making resting with the Minister, it was to be expected that political

dictates would lead to challenges to credibility and consistency.

Annual Reports and Quarterly Reports are published on the Commission’s
website. Advisory opinions are however not published, this means that learning

from such opinions is not facilitated.

3.2 Competition Tribunal

The Competition Tribunal is the adjudicatory body or decision-maker of first
instance, adjudicating matters referred to it by the Commission and by the
complainant who, under Section 51(3) and (4) of the Competition Act, can refer
matters directly to the Tribunal, subject to the Tribunal’'s rules of procedure, after

a decision of non-referral has been made by the Commission.*

%6 See Chapter 4: Competition Act: Republic of South Africa, 1998 (op cit)

7 Republic of South Africa, 1979. Maintenance and Promotion of Competition Act 96 of 1979:
Government Printer, Pretoria. (available at:

http://www.compcom.co.za/thelaw/thelaw_act maintenance.asp?level=1&child=3)

> Ibid.

* Ibid.

30 See Case 72/CR/Dec03, Nationwide Poles and Sasol (Oil) Pty Ltd, Competition Tribunal, Republic of
South Africa (2005), available at http://www.comptrib.co.za/decidedcases/html/72CRDec03.htm
(describing a case of alleged price discrimination referred by a complainant to the Tribunal after a non-
referral decision by the Commission.) See also Case 49/CAC/Apr05, Sasol Oil (Pty) Ltd and Nationwide
Poles CC, Competition Tribunal, Republic of South Africa, 38-41 (2005) at 38-41, available at
http://www.comptrib.co.za/CAC/Sasol%20Nationwide%2049CACApr05.pdf (overturning the Competition
Appeal Court).
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In brief, the key functions of the Tribunal are to grant exemptions, authorize or
prohibit large mergers®' and adjudicate prohibited practices and mergers under
Chapters 2 and 3 of the Act respectively.32 The Tribunal also acts as an appeal
body for decisions of the Commission and may grant orders for costs on matters

presented to it by the Commission®?.

The President, on the recommendation of the Minister of Trade and Industry
appoints ten Tribunal members to serve a term of five years each. Two
members (including the chairperson) are full-time executive members and eight
(including the deputy chairperson) are non-executive members. Tribunal

decisions are published on its website.

3.3 Competition Appeal Court

The Competition Appeal Court (CAC) has the status of a High Court, and is
established specifically to meet Constitutional requirements that decisions of the
Tribunal must have an avenue for appeal. The CAC may consider any appeal or
review of a decision of the Tribunal. It may confirm, amend or set aside any
decision or order and give any judgment or make any order that the
circumstances require. It must have at least three judges, who are appointed by
the President. Additional judges may be seconded from the High Court.

Panels of three judges hear appeals, while a single judge may hear interlocutory
and procedural matters. Decisions of the CAC are published on the Tribunal

website.

3! The Commission has first-instance jurisdiction over smaller mergers. See: Competition Act, 1998
chapter 4, sec. 21 (Republic of South Africa, 1998, op cit)

32 Competition Act, 1998, chapter 2 (Prohibited Practices), chapter 3 (Merger Control) (Republic of South
Africa, 1998, op cif)

33 Id — chapter 4 (Part B).
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4. Competition and Regulation: Developing a Workable Interface

The debate on competition policy during the early phase of South Africa’s new
democratic era, was part of a comprehensive process of regulatory reform.
Given the significant role, historically, of government in the economy, through for
example state-owned enterprises during the apartheid era, this was not
surprising.  Sector regulation, sector regulators and specific provisions reflecting
development concerns such as access to telecommunications and energy

services were very much on the regulatory reform agenda.

The 1998 Competition Act however (prior to the amendments of 1999, 2000 and
2001) excluded “acts subject to or authorized by other legislation.”** A proposed
merger between two large players in the financial services sector (Nedcor and
Stanbic) brought to the fore the implications of this exclusion. The Supreme
Court of Appeal (not the Competition Appeal Court) found that the Competition
Act did not have jurisdiction over bank mergers. This decision®®, and a decision
by a High Court Judge stating that an agricultural cooperative similarly would
escape jurisdiction because it was subject to a marketing statute, prompted an
amendment to the Act. Concurrent jurisdiction between the Competition

Authorities and Sector Regulators is now provided for in the Competition Act.*®

In the interest of consistent application of the Competition Act across all sectors,
the functions of the Commission were also broadened by the Competition
Second Amendment Act of 2000.>” To promote interaction and cooperation

between Sector Regulators and the Competition Authorities, the amendment

3 Competition Act No. 89 of 1998 s. 3(1)(d), available at
http://www.compcom.co.za/thelaw/TheNewAct.doc.

3 Standard Bank Investment Corporation Ltd v Competition Commission and Others; Liberty Life
Association of Africa Ltd v Competition and Others 2000 (2) SA 797 (SCA) — the Court interpreted section
3(1)(d) of the Act to provide that all industries subject to public regulation fall outside the scope of the Act.

3% Competition Act No. 89 (op cir) Chapter 1 sec. 3 (1) (e) and (1A) (a).

37 Competition Second Amendment Act 39 of 2000, available at
http://www.info.gov.za/gazette/acts/2000/a39-00.pdf.
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requires that the Comission enter into agreements with the other sector
regulators and make provision for the exercise of concurrent jurisdiction.®® The
exact jurisdictional boundaries are therefore not a matter of law but to be agreed

between the two parties.

Only three sector regulators have thus far signed Memoranda of Understanding
with the Competition Commission as required by the Act: the Independent
Communications Authority of South Africa (“ICASA”), The National Electricity
Regulator (“NER”) and the Postal Regulator (“PR”).

5. The Scope of Competition Regulation

South Africa’s competition law has two substantive chapters (chapters 2 and 3)
covering issues of competition or anti-trust. Chapter 2 of the Competition Act
deals with ‘prohibited practices.” This is further delineated at ‘restrictive practices’
and ‘abuse of dominance’. Investigations of alleged prohibited practices can
only be initiated by the Commissioner (of the Competition Commission) or
another person. If a complaint is made by a person other than the
Commissioner, then the Commission decides whether to initiate the investigation

or not.

Chapter 2 on prohibited practices also provides for exemptions (section 10).
Contrary to the European Union system (which also includes exemptions), there
are no block exemptions. Exemptions are granted on request, at the discretion
of the Competition Commission. Exemptions were included for very specific
reasons in the South African law; to support strategic objectives such as export
promotion, the promotion of small business development, providing support to a
declining industry (to ensure economic stability) and the enhancement of the
competitiveness of firms owned by historically disadvantaged persons. The

Commission’s decisions on exemptions may be appealed to the Tribunal.

¥ 1d. at Chapter 1, sec. 3(1A) (b).

18



Many restrictive practices are not prohibited outright in the law, but require a rule
of reason assessment as to whether they bring about a substantial lessening of

competition (ie whether they pass the SLC test).

Competition law practice in South Africa frequently uses an SLC test as an
analytical framework. This means that the impact of specific conduct or of a
merger needs to be assessed to determine whether the efficiency gain outweighs
the damage to competition or not. This does most often not involve sophisticated
quantitative analysis, but rather review of prices, quantities and terms and

conditions of sale.

Vertical and horizontal restrictive practices are treated separately in South

African competition law. This is not commonly found in other jurisdictions.

Horizontal restrictions ie agreements, concerted practices or decisions by an
association of competitors, are prohibited if they have the effect of substantially
lessening or preventing competition in a market. The prohibition may be
overcome by demonstrating pro-competitive gains; which include technology,
productive efficiency or other factors related to competitive effect of the restraint.
In practice the restrictions that are prohibited per se are most likely to be the
more important enforcement tool. Those practices — price fixing, market division
and collusive tendering — are prohibited per se. There is an additional category
‘agreement on any other trading condition’ which is also per se prohibited. These
do not require a demonstration of a substantial lessening of competition to be
prohibited.

The definition of ‘agreement’ in the Act is very broad. In addition if firms engaged
in a common practice have a common director or shareholder, or significant
ownership interests in one another, they are presumed to have agreed. This

presumption to agreement may have been included to deal with the specific

19



nature of ownership structures in South Africa’s complex corporate governance

structures of holding companies and cross-share holdings®®.

Vertical restrictive practices are notoriously difficult to deal with. In South Africa,
vertical restrictive practices are dealt with using a rule of reason approach; the
main criterion on which vertical restrictive practices are evaluated is again the
SLC test, with most cases dealt with on a rule of reason approach. The notable

exception to this is resale price maintenance which is prohibited per se.

Abuse of dominance deals with single firm conduct in South Africa’s competition
law. Dominance is defined in terms of market share and market power. Any firm
that has market power is deemed to be dominant. The definition of market power
follows the EU definition ‘the power of a firm to control prices or to exclude
competition or to be have to an appreciable extent independently of its
competition, customers or suppliers. A firm with more than 45% market share is
conclusively dominant, a firm with between 35% and 45% is presumed dominant
although the firm may rebut this conclusion by showing that it does not have
market power. And if the firm has less than 35% market share then the enforcer

carries the burden of proof of dominance.

Abuse of dominance is dealt with mainly through a list of prohibited practices,
including excessive pricing that is harmful to consumers. Second is refusal of
access to an essential facility to a competitor. These practices are prohibited

per se.

Applications for interim relief may also be made to the Tribunal while the
Commission is engaged in an investigation. The complainant must persuade the

Tribunal that the respondent has engaged in a prohibited practice, that the

% As indicated earlier, during the apartheid era, limited investment options as a result of the country’s
pariah status and exclusion from the global economy, led to s very sui generic structure of company
ownership, a pyramid structure of holding companies with extensive overlap of Board members.
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complainant has suffered serious or irreparable harm and that the balance of

convenience favours granting relief.

An extensive review of the Competition Act has been underway for about two
years and the Competition Amendment Act was promulgated on 29 May 2008.

Key amendments include:

1. Clarification of the concurrent application of the Competition Act

2. Clarification in relation to market enquiries to identify and make
recommendations on conditions preventing or restricting competition

3. Introduction of provisions to hold personally accountable those individuals
who cause firms to engage in cartel behaviour.

4. A statutory basis for the Corporate Leniency Programme

The Amendment Act introduces a chapter on Complex Monopolies (chapter 2A),
which describes a complex monopoly as a market in which at least 45% of the
goods (services) are supplied by or to, two or more firms, and the firms act in a
co-ordinated manner (irrespective of whether this is done voluntarily or not, or
withor without agreements between or among the firms or whether they act as a
concerted practice). Practices (eg restriction of supply, lack of innovation,

exploitative pricing etc) by such complex monopolies are regarded as restrictive.

6. Public Interest Matters in Competition Policy

South Africa’s competition law is distinguished by the explicit inclusion of specific

public interest concerns. The Preamble and the Purpose of the Act spell out the

scope of competition law to address broad development concerns and to

promote for example employment, to ensure that small businesses have an
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equitable opportunity for market participation, and to promote a more equal

spread of ownership among especially previously disadvantaged South Africans.

Public interest matters have to be considered in all merger transactions. Section
12A (3) of the Act provides as follows:

‘When determining whether a merger can or cannot be justified on public interest
grounds, the Competition Commission or the Competition Tribunal must consider

the effect that the merger will have on—

- a particular industrial sector or region;

- employment;

- the ability of small businesses, or firms controlled or owned by historically

disadvantaged persons, to become competitive; and

- the ability of national industries to compete in international markets.*”’

Merger regulation requires an assessment of whether the proposed merger
transaction will lead to a substantial lessening of competition. If there is no
substantial lessening of competition, then the next step in the merger review is to

look at the public interest impact of the proposed transaction.

If there is a substantial lessening of competition, this may be countered by
reference to efficiency gains that are specifically merger-related. And a third step

in this case is then a consideration of the public interest considerations.

0 Competition Act (op cit)
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Consideration of the public interest impact of a proposed merger transaction is

required in all cases.*’

A scan through all large merger transactions that have been assessed by the
Competition Commission and Competition Tribunal indicates that positive public
interest effects are generally unlikely to prove an effective counterweight in the
case of a merger considered to have a strong anti-competitive effect. Negative
public interest effects have been noted in a few merger cases; however again the
overall impression is that negative public interest effects are seldom considered

by the Tribunal strong enough grounds to prohibit a merger.

In the proposed Stanbic-Nedcor merger ** a projected loss of 4000 jobs was
taken into account by the Tribunal in its decision to prohibit the merger.

A proposed merger in the sugar industry, a proposed merger between Tongaat
Hulett and Transvaal Sugar®® The parties to this merger indicated that 3000
additional jobs would be created as a result of the merger, and that the merged
entity would be able to compete in the international market. The Tribunal’'s
conclusion was still that these merger-related public interest outcomes were not
sufficient to counter the substantial lessening of competition that would result

from the merger.

In the oil industry a proposed merger between three large oil companies; BP,
Shell and Caltex**, was rejected by the Competition Commission. These three
companies wanted to merge their distribution networks, which they argued would

bring substantial efficiency gains as a result of the economies of scale gained.

*! Although when the Act was first implemented, there was discussion among legal professionals on
whether the public interest test was required in all merger reviews (the language was carefully anlysed); it
has become clear that the intent of the Act is to as a matter of course, include the public interest test.

2 Competition Commission (2000a). Competition Commission Report to the South African Reserve Bank
— the Proposed Merger between NEDCOR and STANBIC, Pretoria.

# Competition Tribunal (2000b), In the large merger between the Tongaat-Hulett Group Ltd and Transvaal
Suiker Bpk. Case no. 83?LM/Jul00.

* Competition Commission (2000c), Commission’s recommendations and reasons in the large merger
between Shell, BP and Caltex and Trident. Case no. 2000 Aug 10.
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Despite the gains to the final consumer that the parties put forward the merger
was rejected on grounds that it would lead to a substantial lessening of

competition.

Issues that are most often raised in the section of the merger analysis on public
interest issues relate to employment effects and skills development. Especially
large mergers do often have employment effects. It has become the norm that
Trade Unions are consulted in the preparatory merger process. This is as much
a result of the Merger Regulation, as it is of Labour Regulation. The latter
requires that as soon as any restructuring is contemplated, that employees who
are likely to be affected by the restructuring should be informed. And a merger

certainly qualifies as a restructuring exercise.

Black economic empowerment (BEE) is a cross-cutting policy imperative
featuring not only in competition law and policy, but also in industrial policy,
government procurement and in labour regulation. As regards competition
cases, considerations of BEE have not swung any merger decisions by the

Commission or Tribunal.

As with BEE, small business development again is an important policy concern,
and from industrial policy through fiscal policy and also competition policy are
mindful of the challenges and the importance of small business development. In
the competition policy and law arena however it has not yet featured as a key

consideration in blocking any merger transactions.

The ability of the firm to compete in international markets has again not featured
significantly in decision by the Competition Authorities. By contrast it is a
argument that is frequently made by merging parties. An interesting example is
the merger between Stellenbsoch Farmers Winery Group Ltd and Distillers
Corporation (South Africa) Ltd, this argument was simply not entertained by the

Tribunal.
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Weighing public interest considerations against the substantial lessening of
competition and perhaps also against the purported efficiency gains that parties
to a merger may present to the competition authorities is no easy task. What is
clear is that the public interest considerations are explicitly considered by the
merging parties in their filings to the Competition Authorities, and furthermore
that the Competition Authorities consider the submissions in their assessments.
However to date it is clear that the number of cases where public interest
considerations have made a material difference to the outcome of a merger
assessment, is small. Put this into the broader context taking into account the
very small percentage of mergers that have been prohibited, and the impact of
the public interest issues explicitly included in merger control, specifically, in

South Africa is indeed even smaller.

A key issue from a broader policy perspective is what is the most appropriate
channel to use to address public interest concerns. For example it may well be
that there are other more direct policy channels to address specific public interest
issues than competition policy, This could very well apply to small business
development or black economic empowerment. However what is perhaps the
most important issue in this regard is that the explicit inclusion of public interest
objectives raises the profile of these policy imperatives, and can ensure that
there is policy coherence across diverse policy areas. In addition their inclusion
puts these issues on the agendas of firms, and it is at the firm level that the

incorporation of public interest considerations can make a significant difference.
7. Assessment of Capacity for Effective Regulatory Enforcement
Effective regulatory enforcement requires very specific capacities, not only within
the regulatory authorities, but also within the private sector, the legal and

economics professions, and among consumers. Competition regulation requires

an inter-disciplinary approach combining economics and law for effective
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enforcement. At this stage there is still not sufficient focus at tertiary education
institutions on programmes offering courses in industrial organisation,
competition law or programmes combining competition law and industrial
organization, game theory or microeconomics for competition policy. Some law
courses may offer a short introduction to competition policy, and industrial
organization courses may review briefly the Competition Act, but this does not

provide a sound foundation for competition analysis, either legal or economics.

Effective enforcement requires therefore not only capacity within the regulatory
agencies but also in the legal and economics professions, in the private a sector
as well as among consumers. For example, it is important that small firms
recognize restrictive practices and that they bring complaints to the Commission.
In addition the role of the Competition Authorities in raising awareness about
competition matters among the broader stakeholder community is important for

effective enforcement.

Trade unions are taking more interest in competition matters. Their interest in
the employment impact of mergers is obvious, and therefore their participation in
merger proceedings is most welcome. However, with their broad mandate to
look after worker interests, taking interest in restrictive practices investigations

could be even more important.

Consumer organization in South Africa is very weak and to date, the participation
of a consumer constituency in competition matters is rare. Again, restrictive

practices are of obvious interest to consumers.

7.1  Capacity in the Legal Profession and Private Sector

The capacity that has developed in the legal profession, in particular, is worth
noting. Roughly six years ago, very few law firms had any expertise in
competition law, let alone a competition law department. Now all major law firms

and many smaller ones have expertise in this area, and some are even taking on
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economists as associates. Hopefully, it will soon become commonplace to find
law degrees that specialize in competition law, including studies in relevant
economics courses, and vice versa. Attracting legal experts and more recently
also economists from the competition authorities, especially the Commission has
become a common occurrence. This of course places strain on the capacity of

the Commission , but also provides for a robust enforcement environment.

Small businesses are still not as aware as they should be of the importance of
competition law to their business. Given the high levels of market concentration,
the role of small businesses and their ability to compete with larger business is a
serious concern of competition law. The case of Nationwide Poles v. Sasol is
instructive.** This case received a decision of non-referral from the Commission.
The managing director of Nationwide Poles then took the case to the Tribunal
without legal assistance. The experience of this small business had raised a
number of very important issues, including the cost of legal expertise to support a
competition case, the specialized knowledge required to meet the high standards
of the competition authorities with respect to submissions and participation in
proceedings and the length of time it may take to get a case resolved. The
managing director of Nationwide Poles has documented his experience and
provided very useful information for small firms considering being involved in or

are involved in competition litigation on a website.*®

7.2 Capacity in the Competition Authorities

The Competition Commission faces a strong challenge of attracting and keeping
good staff. Tables 1 and 2 below show the skills profile of the Commission and
a record of recruitment and resignations from the Commission. The Human
Resources Department has been working on the development of a retention

strategy, however despite that the trend continues. For 2006/07 for example the

%5 Case 72/CR/Dec03, Nationwide Poles and Sasol (Oil) Pty Ltd, Competition Tribunal, Republic of South
Africa (2005), available at http://www.comptrib.co.za/decidedcases/html/72CRDec03.htm.

* Nationwide Poles & Jim Foot, Essays on Price Discrimination, http://www.comphelp.family.nu (last
visited Feb. 13, 2006).
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number o resignations is exactly equal to the number recruited, with no net gain
in staff. The general skills shortages in South Africa provide the background for

the specific challenges faced by the Commission.

Qualified competition experts are still in short supply in South Africa, and the
Commission has adopted a strategy of recruiting recent graduates and providing
training. Both these entry-level as well as senior staff are sought after by law
firms, consulting firms and business more generally. The Heads: Mergers and

Acquisitions, and Policy and Research are key targets for especially law firms.

While this is problematic for the Commission, which invests in training and on-
the-job learning only to lose these experts, it is important to focus on the broader,
economy-wide impact.  The departure of the experts to for example law firms
and the private sector can be seen as a positive longer-term development for
effective enforcement and compliance. In the short term however the challenges
for the Commission are significant. While within the mergers division attempts
have been made to permit specialization in specific industry areas, ongoing
assessment of industry developments is important. The Policy and Research
Division does provide some assistance in this regard. The development of
guidelines for competition assessment has been discussed within the

Commission.

Table 1. Competition Policy - Skills Profile 2002 — 2007

2002/03 | 2003/04 2004/05 2005/06 2006/07
Technical Staff 21 23 25 23 27
(Lawyers)
Technical Staff 13 15 14 17 24
(Economists)
Support Staff (incl 45 43 45 40 63
administrative staff,
IT, security)
Total Staff 79 81 84 80 114

Source: Competition Commission
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Table 2. Staff Recruitment and Resignations 2002 — 2007

2002/03 2003/04 2004/05 2005/06 2006/07
Staff 79 81 84 80 114
complement
Staff 25 18 15 21 26
recruited
Staff 14 19 16 19 26
resigned

Source: Competition Commission

Competition expertise in law, economics, and business more generally can
contribute to developing awareness of competition issues, compliance, and
ultimately also better enforcement. The number of postgraduate level courses
that now include competition law and policy has increased markedly during the
last decade. Especially on the economic front, however, there are still not many

that focus on the development of strong quantitative analytical skills.

Success stories are still too few, especially in restrictive practices related cases.
Developing capacity to address difficult issues related to restrictive practices will
substantially strengthen the Commission. The Commission needs more success
stories, and judging by a number of recent investigations such as those in key
sectors and products such as the dairy industry and bread, opportunities exist to
achieve just that.

The Competition Tribunal by contrast has not experienced the same challenges

with staff turnover. This has provided a solid foundation for the development of

institutional capacity and institutional memory.
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7.3 Case Load for the Commission and the Tribunal
The staff turnover of the Tribunal has, in contrast to the Commission, been very
low. This has helped build a strong institution that commands the respect of

business, government, and international institutions.

Tables 3, 4 and 5 below summarize the case activity of the Commission and the
Tribunal. The large number of mergers that are approved without conditions
raises important questions about resource application and effective enforcement.
A very resource intensive activity for the Tribunal is contested mergers. While
merger hearings are an important opportunity for competitors and other
stakeholders such as trade unions to raise concerns, it is still true that even with
this modality, very few mergers are prohibited. Means of reducing the resource
burden of such hearings are worth investigating. If so many mergers are
approved without restrictions, then the challenge of high levels of concentration
are not necessarily being addressed by the current application of merger
regulation. An important question is to what extent current merger regulation is

able to address high levels of concentration in key markets in South Africa.

While it is true that resource application has been concentrated on regulatory
review of merger transactions; however, more recently, restrictive practices
cases have increased, as the data indicates. This reflects a measure of
increased capacity within the Commission, in particular, and also greater
awareness in the private sector and the general public as to the role of
competition law and policy and the ease with which complaints can be brought to
the Commission and even directly referred to the Competition Tribunal, if the
Commission decides not to do so. It is true however that a review of select
complaint referrals by the Commission to the Tribunal indicate that the analysis
could be refined and more sophisticated. @ There is for example a distinct

emphasis on the basic structure-conduct-performance (SCP) paradigm, without
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recourse to more recent methodologies and techniques of analysis. The
development of detailed guidelines for analysis and assessment could make a
valuable contribution to improving the quality of assessments and reports from

the Commission.

The South African Airways (“SAA”) case demonstrated that the Commission and
the Tribunal have now focused more seriously on restrictive practices. The SAA
abuse of dominance case considered an incentive scheme that the airline offered
to travel agents. SAA’'s dominance was not contested, and the scheme
effectively meant that other airlines were severely disadvantaged. A fine of R45
million was imposed. SAA has paid the fine without appeal.*’ This case reflects
a more robust approach by the Commission to pursue restrictive practices in key
markets. Since then a number of other investigations into alleged restrictive
practices have been undertaken. The recent bread cartel case presents an
interesting case study (see Appendix); not long after the conclusion of the case,
and payment of fines by for example Tiger Brands, a significant bread price
increase was announced. The Commission expressed outrage; however it is
not clear if there will be any further response from the Commission. Monitoring
of subsequent behaviour after the conclusion of these cases places significant

demands on the Competition Commission.

7 Case 18/CR/Mar01, Competition Commission and South African Airways (Pty) Ltd, Competition
Tribunal, Republic of South Africa (2003), available at
http://www.comptrib.co.za/decidedcases/html/18CRMar(01%20Interlocutory.htm.
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Table 3. Merger decisions by the Commission (2001 — 2007)*

Year Total Total Total cases Approved | Approved
notifications | number withdrawn/no | without with
prohibited | jurisdiction conditions | conditions
2001/2002 | 220 2 10 213 0
2002/2003 | 211 1 7 194 5
2003/2004 | 284 1 8 262 7
2004/2005 | 311 4 3 285 9
2005/2006 | 408 4 8 376 7
2006/2007 | 413 4 13 386 7

Source: Competition Commission, Annual Reports, various editions

Table 4. Large merger decisions of the Competition Tribunal (1999 — 2007)*

Year Total Approved Approved Prohibited
decisions without with
conditions conditions
1999-2000 14 14 0 0
2000-2001 35 29 4 2
2001-2002 42 38 3 1
2002-2003 62 57 4 1
2003-2004 60 51 9 0
2004-2005 62 55 7 0
2005-2006 100 86 12 2
2006-2007 85 79 5 1

Source: Competition Tribunal, Annual Reports, various editions

8 Competition Annual Reports, various editions, available at www.compcom.co.za.

* Competition Tribunal Annual Reports, various editions, available at www.comptrib.co.za.
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The focus on merger control provides some insight into the relative importance of
the public interest objectives within the ambit of competition policy in South
Africa. The above record indicates that public interest concerns have not
trounced economic efficiency in a merger evaluation. Concerns about whether
such an approach is aligned to broader economic policy goals are worthy of

consideration.

Investigation and prosecution of restrictive practices in a number of sectors may
very well bring large efficiency gains, as well as address key public interest
concerns such as employment and small business development.  The number
of complaint referrals to the Tribunal, as seen in Table 5 below, is dwarfed by the
number of mergers. Table 5 also indicates the number of Commission referrals

and those brought directly by complainants.

Table 5. Competition complaint referrals to and decisions by the Tribunal in

restrictive practices cases (1999 — 2007)>°

Year Referrals

Competition Complainant Decisions,

Commission including

consent orders

1999-2000 0 1 5
2000-2001 11 8 11
2001-2002 6 3 5
2002-2003 5 6 6
2003-2004 4 11 5
2004/2005 1 1 1
2005/2006 10 3 1
2006/2007 6 2 2

Source: Competition Tribunal, Annual Reports, various editions.

30 Competition Tribunal Annual Reports, various editions, available at www.comptrib.co.za
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7.4 Corporate Leniency Programme

An important feature of the increased focus on cartel activity is the launch of the
Corporate Leniency Programme (CLP) by the Commission in January 2004. The
CLP was introduced as a guideline published in the Government Gazette, Notice
195 of 2004. This is done in accordance with the provisions of Section 79 (2)(a)
of the Competition Act, which states that guidelines indicating the policy stance of
the Commission can be prepared and must be published in the Gazette.
However they are not binding on the Commission, Tribunal or Competition
Appeal Court. The Competition Amendment Act 2008°" has placed the CLP on

a stronger statutory foundation.

CLPs are common features of competition enforcement in many countries. The
purpose of the CLP is to detect and prevent cartel activities which are detrimental
to the economy and to consumers in particular. Cartel activities are per se

prohibited in terms of section 4 (1) (b) of the Competition Act.

In terms of the CLP applicants who agree to cooperate with the Commission in
its investigation, may be granted immunity or partial immunity from prosecution.
The programme thus provides an incentive for firms participating in a cartel to
come forward to provide information to the Commission to assist with the
investigation of cartel activities. Investigations into the bread cartel involved
applications by two parties, who were granted immunity and partial immunity
respectively. Subsequent to the payment of administrative fines, the increase of
the bread price raised concerns related to compliance, and hence the overall
effectiveness of the CLP.  Although there is no doubt that a CLP may assist
materially in cartel investigations, it is important at this stage to assess how to
strengthen this programme particularly in view of the importance of the
development of remedial powers related to hard-core cartel activity. Recent

cases indicate that cartel activity may be pervasive. Advocacy activities may

*! The Competition Amendment Act was promulgated on 29 May 2008.
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assist to raise awareness of such activities and contribute to addressing the

effects of such activities.

7.5 Enforcement Challenges of the Regulatory Interface

Jurisdictional conflicts could pose problems for effective enforcement too. As
indicated, only three Memoranda of Understanding have been concluded
between the Commission and the relevant sector regulators. Much work remains
to develop capacity within the sector regulators. Such capacity would also assist
to develop a workable interface with the Competition Authorities, which does not
yet exist. In key sectors such as telecommunications and energy, the promotion
of a competitive environment through effective enforcement of both sector-

specific and competition-related regulation is important.

The impact of competitive outcomes in terms of pricing, and access to quality
service and consumer choice on the overall performance of the economy is likely
to be significant, especially perhaps on small business development. Of course,
for both sectors the issue of privatization is still a weighty one. In the case of
telecommunications, the process has been slow and fraught with bureaucratic
complications. In short, privatization has not been focused on the development
of a more competitive industry but rather on the imperative that asset values be
increased in preparation for privatization. The energy sector is a particularly
interesting example. “Following the first democratic revolution in 1994, emphasis
was given to electrification, improvements in electricity distribution, the creation
of an independent regulator and the corporatization of Eskom”(which is the

)'52

South African Electricity Supply Company Work on the development and

design of a competitive electricity market has continued during the past decade.

Experience with power outages during the last few years has raised concerns

about both generation and distribution capacity. The massive investments that

>2 Anton Eberhard, The Political Economy of Power Sector Reform in South Africa 1-39 (Programme on
Energy and Sustainable Development, Stanford University, Working Paper WP-06, 2004), available at
http://www.gsb.uct.ac.za/gsbwebb/mir/documents/StanfordPSREberhardSep2004final.pdf.
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are necessary to expand, especially generation capacity and related concerns,
may also delay the structuring of a more competitive distribution sub-sector.
Specific concerns were raised about the proposed model of power sector reform,
by the Congress of South African Trade Unions (“Cosatu”), which broadly follows
international models. Cosatu opposed the privatization of Eskom, preferring that
it remain a vertically-integrated, publicly owned utility to be used by the

government to provide low-cost energy to all, especially to the poor.

7.6 Challenges of Structural and Behavioral Legacies

South Africa does not have, in many of its industries and sectors, a competitive
environment that can support economic decisions by firms, investors and
consumers that will aggregate to produce robust and sustainable economic
growth. Anti-competitive practices are, arguably, far more prevalent than the
record of cases coming before the Competition Authorities thus far indicates.
This is part of the legacy of the apartheid era on South Africa’s development
where the state played a significant role both as producer and regulator. The
effects of strong state intervention and participation in markets were magnified by
economic sanctions that limited the participation of South African firms in the
international economy. Import substitution industrialization was the dominant
paradigm both by design and the result of economic sanctions. Consumer

choice was constrained by virtual autarky.

Investment options were severely limited, and led to investment patterns by firms
which supported the development of a conglomerate structure of ownership in
the South African economy. The pervasive role of the government in productive
economic activities and recent experience with privatization testifies to the
government's important role in the economy. In particular, the protectionist
policies, such as import substitution and industrialization supported exchange
controls, compounded by the effects of isolation during the height of apartheid,
meant that South African businesses faced very little competition from imports,

while also having limited investment opportunities outside the country.
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Firms in many sectors, including agriculture, mining, manufacturing and services,
invested in sectors and industries far removed from their core business because
they could not take advantage of investment opportunities abroad. Corporate
concentration grew, and the conglomerate structure of South African business
was consolidated with the cross-holdings that characterized ownership
structures. The structure of holding companies, which grants effective control
over subsidiaries with extremely low ownership stakes, is specific to South Africa
and poses interesting challenges when assessing the impact of a proposed

merger. >3
8. Advocacy

Developing a competition culture takes time and requires input from many
different sources. Advocacy is particularly important in the early stages of a new
competition authority’s life. Given the legacy of high levels of concentration as
well as the weak enforcement of competition law prior to 1994, the role of

advocacy is particularly important.

The competition agencies themselves can expand their advocacy and educating
role, provided that they have additional resources. It is perhaps worth

investigating a dedicated appointment for advocacy work within the Commission.

There is also a role for greater focus on competition issues in the various
government departments. For example, those departments that have been
involved in domestic regulatory reform, such as the Communications, Minerals
and Energy, and Health Departments, need to bolster their expertise in the field
of competition. Then, those departments can support the development of a
competitive environment in their specific industries. The role of competition and

a competitive environment in key industries, such as telecommunications and

> WHO OWNS WHOM IN SOUTH AFRICA (McGregor’s Publishers ed., 17th ed. 1997).
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transportation, is also important to enhancing competition and competitiveness in

other industries and attracting investment.

Consumers are both promoters and beneficiaries of competition, so their role in
competition enforcement cannot be underestimated. Consumer awareness and
their capacity to play a role in effective enforcement needs to be supported by
government, business and civil society organization initiatives. Consumer
organizations are weak in South Africa, and consumers generally are not yet
aware of competition law and policy, and the facility of bringing complaints to the

Commission, and even the Tribunal.

9. Trade and Competition Matters

South Africa is currently engaged in a number of trade negotiations to conclude
free trade agreements. These include negotiations with the European Union,
together with the other members of the Southern African Customs Union
(SACU), Mozambique and Angola, to conclude an Economic Partnership
Agreement®. Negotiations with India started in March 2008, and there are
several other negotiations in the offing. While the inclusion of specific provisions
on competition policy have not been on the agenda except in the case of the
EPA negotiations where the level of ambition is cooperation rather than binding
commitments. At this stage (March 2008) however South Africa has not signed
the Interim EPA. It is not clear however that there is systematic involvement of

the Commission in trade policy matters or trade negotiations.

The trade policy agenda (both at the multilateral and bilateral levels) is evolving
to reflect the fact that trade tariff liberalization is declining in importance.

Increasingly as the trade agenda focuses on behind-the-border issues such as

> South Africa concluded a Trade and Development Cooperation Agreement with the European Union in
1999, it came into force in 2000. Other countries in the African, Caribbean and Pacific Regions have been
beneficiaries of a series of Lomé Conventions (which offered unilateral preferential access to EU markets),
and in 2000 concluded the Cotonou Agreement which provided for the negotiation of World Trade
Organisation (WTO) compatible Economic Partnership Agreements. South Africa joined the Southern
African Development Community (SADC) group in 2007 as a full negotiating partner, and the TDCA trade
schedule became the basis for the negotiations of the SADC group.
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services, investment, competition, government procurement, and intellectual
property. The importance of these issues directly and indirectly for competition
policy makes it important for the Commission to be involved in trade policy

matters.

As regards WTO law, South Africa’s competition law complies with the basic
principle of non-discrimination; foreign firms enjoy the same standing as South
Africa firms. Informal cooperation with competition agencies including the
European Union, the United States, Canada, Australia, as well as several in the
southern African region (Zimbabwe, Zambia, Malawi, Tanzania) has proved
useful in a number of merger and other cases. Given the activity in the southern
African region in the development of competition law and policy, South Africa’s
institutions offer a hub of expertise and experience to develop robust governance

of an increasingly integrated regional economic space.

South Africa is a member of the Southern African Customs Union (SACU). The
member states of SACU signed a new Agreement in 2002; it entered into force in
July 2004. Part 8 of this Agreement® requires that member states cooperate in
the following key policy areas:

i) industrial development

ii) agriculture

iii) competition policy enforcement

iv) unfair trade practices

The requirement that member states cooperate in the enforcement of competition
policy in the customs union is an important one. Currently only South Africa has
a competition policy, a law and a competition authority to enforce competition law
and policy. Other member states are in the process of drafting policy, law and

establishing a competition authority. Namibia is most advanced in this process,

35 The Southern African Customs Union Agreement, 2004, available at www.sacu.int.
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having promulgated a law in 2003. The Competition Commission is not yet
functional. This is an area where South Africa’s competition authorities can play
an important role. They can promote a debate on competition matters within the
customs union, and assist these other members to draft policy and law as well
provide guidance on key parameters for the establishment of a competition

authority or an alternative to this for effective enforcement in SACU.

The SACU member states are also, in terms of Article 31 of the SACU
Agreement required to negotiate Free Trade Agreements (FTA) with third parties
collectively. The FTA agenda is increasingly including new generation trade
issues or trade-related issues such as competition policy. Again since South
Africa has the advantage of being the first mover in this regard, it can play an

important role in this aspect of the trade agenda of the customs union.

10. Conclusions

The development of South Africa’s new competition policy and law was a
significant contribution to the development of effective policy and regulation of
well-functioning markets. The structural and behavioural legacies of the previous
era have presented the drafters of competition law and policy as well as the
enforcement agencies with significant challenges. The authorities have despite
capacity challenges developed a sound body of jurisprudence as well as a
reputation as three well-functioning agencies that are taken seriously by the

business community in South Africa and internationally.
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High levels of market concentration in many industries across the manufacturing
sector, as well as in the services sector and even in agriculture, require a strong
focus on the structural features of markets. It may well be that this has played a
role in the allocation of resources to merger regulation since the implementation
of the 1998 Competition Act. However it is increasingly evident from the more
recent focus on prohibited practices, that behavioural issues require more

emphasis in competition regulation in South Africa.

Merger control is arguably relatively easier to enforce than prohibited practices
prohibitions, and in these early years of the new Competition Authorities, it has
been argued that this enhances the credibility and reputation of these authorities.
While this may be true, it is also evident that not many merger transactions have
been denied. However, it must be acknowledged that the process of merger
control has focused the attention of business on competition matters and the
powers of the Competition Authorities. This is important in building a culture of

compliance in South Africa.

South Africa’s competition law and policy includes a unique focus on specific
dimensions of public interest, and this makes it possible to take into account
matters such as employment, specific industry development or small business
development, as well as black economic empowerment, which can play a very
significant role in the long term process of developing the nation’s markets. The
extent to which public interest issues have featured in key decisions by the
authorities (perhaps especially the Tribunal) needs further assessment. Making
markets work better with appropriate intervention to guide market forces to
support broader development priorities, is absolutely essential to developing
countries in general, and to South Africa in particular in light of its particular

legacy of economic development.

South Africa’s experience in competition enforcement since 1998, with the

promulgation of a new Competition Act, is important for enhancing not only the
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regulatory enforcement capacity of the competition authorities but also with

respect creating a competition culture through advocacy.

Merger regulation has been the important focus until about 2004, and although it
continues to account for significant resource application, a concerted effort to

investigate alleged restrictive practices has been made since then.

It is in the area of restrictive practices that the key challenges related to
competence and effective enforcement are most important. Investigation of
restrictive practices requires strong analytical capacity, including modeling
techniques and quantitative analysis, as well as the use of consumer and firm
surveys. This technical capacity could be enhanced especially in the
Competition Commission. Development of guidelines and training of both lawyers
and economists in more sophisticated methodologies in industrial organization is

important at this stage of the Commission’s development.

Closely associated with the CLP that was introduced in2004, is the necessity for
effective monitoring of compliance. This also presents an opportunity for
advocacy and raising awareness of the impact of restrictive practices among
consumers and the broader public. This is also an area where further

development could strengthen the impact of competition regulation.
The current review of the Competition Act is important to ensure that the
competition authorities have adequate powers to conduct investigations as the
basis for effective enforcement.
The following are recommended:

1. Granting the Commission full investigative powers to conduct extensive

enquiries into specific sectors or industries (refer to the Banking Enquiry —

see Annex)
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. The Corporate Leniency Programme should be put on a stronger statutory

foundation

3. Remedial powers in the cases of hard-core cartels need to be considered

4. More efficient modalities for contested merger hearings to reduce

resource costs

5. Development of guidelines for investigations and analysis

6. Specific measures to retain mid-level staff at the Commission should be

developed.
. Involvement of the Commission in trade policy process and trade

negotiations
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